DI STRICT COURT I N THE UNI TED STATES
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

CORNELI A Y. JACKSQN,
Pl ai ntiff,
V. No. 03-2452MLV

GALLAVWAY | NDUSTRI ES, LLC,

N N N N N N N N N

Def endant .

ORDER GRANTI NG DEFENDANT’ S MOTI ON FOR SUMVARY JUDGVENT

This is an action brought pursuant to Title VII of the Gvil
Rights Act of 1964 by the plaintiff, Cornelia Jackson, a black
femal e, agai nst the defendant, Gal l away I ndustri es, LLC
(“Gllaway”), for enploynent discrimnation based on race and sex.
Before the court is defendant Gallaway’s notion for summary
judgnent. The parties have consented to the trial of this matter
before the undersigned United States Magistrate Judge. Because
there are no undi sputed i ssues of material fact and Jackson cannot
prove as a matter of |aw that her race and sex were factors in her
termnation, Gallaway’ s notion is granted.

| . UNDI SPUTED FACTS

For purposes of summary judgnment, the following facts are
undi sputed. Gallaway is a Tennessee corporation in the business of
fabricating steel parts, such as handrails, | adders, and franes for

| arger steel conpanies. (Def.’s Statenent of Undi sputed Facts, Ex.



5 Aff. of John Temple at 92.) In July of 1998, Jackson was
interviewed and hired on the same day for the position of
receptionist at Gallaway by John Tenple, President of Gllaway.
(1d. at 914.) Temple was the only person to interview Jackson
before she was offered the position. (Def.’s Statenment of
Undi sputed Facts, Ex. 5, Dep. of Cornelia Jackson at 20/17-21.)1
During the interview, Tenple outlined Jackson’s duties as answering
t he phone, taking nessages, doing light typing and filing, sending
and receiving faxes, and light typing for the shippi ng departnent.
(1d. at 20/5-13.)

Jackson received additional duties over the course of her
enpl oyment, however, her understanding of her duties always cane
fromwhat Tenple told her. Jackson reported directly to Tenple or
to Gallaway’ s control |l er, Lee Hood, during her enployment. (1d. at
21/ 6- 15; 22/ 15- 19; 22/ 20- 23; 21/ 16-24.) (ccasionally, Jackson’s job
duties sonetines required her to | eave her desk, but just for short
periods at a tine to do such things as distribute faxes, go to the
supply room for paper, or tell an enployee who was on the phone
that a customer was on another |ine. (Def.’s Statement of

Undi sputed Facts (“U F.”) at 8.)?

ICitations to depositions are in a page/line format. E.g., at
20/ 17-21 is read as page 20, lines 17 through 21.

2 Although Jackson filed no response to the notion for sunmary
judgnment, she did file a witten response to the defendant’s

2



During Jackson’s first week of enploynment, she and Tenple
began having conflicts regardi ng how she handl ed some of her job
duties. (U F. at 19.) Tenple observed Jackson spendi ng extensive
periods of tine on personal phone calls and away from her desk
visiting wiwth other enployees. (U F. at 110.) Jackson also put
personal phone calls through to other enployees in disregard of
Tenpl e’ s instructions not to do so except at break or |unch unl ess
the call was an energency. (1d.) Tenple' s instructions to Jackson
al so included the policy that the receptionist should sinply answer
t he phone and transfer the call. Jackson disregarded this policy,
as well, by engaging in conversations with callers for as long as
fifteen mnutes before transferring calls. (1d.) Jackson al so
di sregarded the rule required of all enployees that she put other
callers on hold and speak to Tenpl e when he beeped her line tw ce,
actively ignoring Tenpl e when he would cone to her desk to see why
she had not picked up the phone to speak to him (U F. at {10,
17.) Additionally, Jackson failed to log all incom ng phone calls
per Gl laway’ s policy.

In addition to conflicts over the execution of Jackson’s job,

Jackson and Tenple had personality conflicts. (UF. at 1 9.)

stat ement of undi sputed facts. Even though she did not state that
she agreed with the defendant’s undi sputed facts in paragraphs 8,
10, 13, 14, 18, 24, 28, 33, her witten response does not refute
the facts set forth in these paragraphs. Therefore, the court
treats these facts as undi sput ed.
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Tenpl e tol d Jackson that she was “too nice” and “too happy.” (1d.)
Tenpl e told Jackson nunmerous tines that she was not handling her
duties in the manner that he wanted. (U F. at 910.) Jackson
responded that she thought it was rude to callers to answer
Tenpl e’ s beeps and that she did not have the authority or duty to
screen calls. (UF at 1915, 29.) Tenple told her to follow
procedure despite her reservations. (U F. at 910.)

I n order to achi eve the worki ng environnment he desired, Tenple
repeatedly gave Jackson increasingly specific instructions
regardi ng her job duties. In the spring of 2000, Tenple told
Jackson that if a caller said a personal call for an enpl oyee was
an energency, Jackson was to ask what the nature of the emergency
was. (U F. at 121.) Jackson told Tenple she was not confortable
doing this, but Tenple told her that he wanted Jackson to do it
anyway. (1d.) \Wen these instructions didn't work, Tenple tried
neeting with all the enployees to tell them Jackson would be
screening personal calls per his instruction. (U F. at 925.)
Jackson still did not follow Tenple's instruction, so in January
2001, Tenple told Jackson to put energency calls for enployees
through to him (U F. at 727.) Neverthel ess, Jackson continued at
times to put calls directly through to enpl oyees. (U F. at 928.)
Tenpl e gave Jackson a witten reprimand in July of 2000 regarding

her own personal phone calls and her putting personal phone calls



t hrough to ot her enployees in violation of his instructions. (U F.
at 110.)

On the day that Jackson was fired by Tenple, Septenber 27
2001, Tenple had been away from work at a doctor’s appointnent.
(U F. at 933.) Tenple spoke with Faye Tenple, his wife and fell ow
enpl oyee, and al so with Gall away’ s pur chasi ng manager by phone t hat
af ternoon and di scovered that Jackson had spent a | ot of tinme away
fromher desk that day and, during nost of the tinme she was at her
desk, she had taken personal phone calls. Tenple then spoke to Lee
Hood who confirnmed these accounts. (1d.) Tenple called Jackson
| ater that afternoon and told her to go honme until he returned the
next day. (1d.)

When Jackson reported to work the next day, Tenple called her
into his office and advi sed her she was term nated. (U F. at 34.)
He told Jackson the reasons for termnation were her continuing
failure to follow his instructions regarding personal phone
conversations, personal phone calls to other enpl oyees, and pl aci ng
callers on hold when he beeped in. (1d.)

[11. ANALYSI S

The standards governing the decision on a notion for sumary
j udgnment are well-established. Under Rule 56(c)of the Federa
Rules of Civil Procedure, summary judgenent is proper “if the

pl eadi ngs, depositions, answers to interrogatories, and adm ssions



on file, together with the affidavits, if any showthat there is no
genui ne issue as to any material fact and that the noving party is
entitled to a judgnent as a matter of law.” Celotex Corp. V.
Catrett, 477 U S. 317 (1986); LaPointe v. United Aut oworkers Local
600, 8 F.3d 376, 378 (6th Cir. 1993); see also Gsborn v. Ashland
County Bd. of Al cohol, Drug Addiction and Mental Health Servs., 979
F.2d 1131, 1133 (6th Cr. 1992) (per curian). The party who noves
for summary judgnment has the burden of showing that there are no
genui ne i ssues of material fact at issue in the case. Celotex, 477
U S. at 323; LaPointe, 8 F.3d at 378.

Upon neeting this burden, the burden shifts to the nonnoving
party, who cannot rest on its pleadings but nust present sone
"specific facts showing that there is a genuine issue for trial."
Celotex, 477 U S. at 324. In response, the nonnoving party mnust
present “significant probative evidence” to denonstrate that “there
is [nmore than] some netaphysical doubt as to the material facts.”
Moore v. Phillip Mrris Co., 8 F.3d 335, 339-40 (6th GCir. 1993).
In ruling on a summary judgnment notion, the court nust draw al
inferences in favor of the nonnoving party and nust consider the
facts in the light nost favorable to the nonnoving party.
Mat sushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S. 574,
587 (1986).

A person charging disparate treatnment based on sex or race



nmust prove “by a preponderance of the evidence that the defendants

intentionally discrimnated” against her. Grano v. Dept. of
Devel opnent, 637 F. 2d 1073, 1081 (6th Cir. 1980). Because it can be
adifficult task to prove discrimnatory intent, it is “incunbent
upon a court to analyze allegations of discrimnation in |ight of
all the surrounding facts” of the case. Id.

Gl | away noves for summary judgnent on the grounds that
Jackson cannot establish a prima facie case for race or sex
di scrimnation. The general rulein Title VII discrimnation cases
is that a prima facie case is nmade by proving that the plaintiff
“is a nmenber of a class entitled to protection of Title VII, and
that he [or she] is accorded treatnent different fromthat accorded
persons otherwise simlarly situated who are not nenbers of the
class.” Potter v. Goodwi || Industries of C eveland, 518 F.2d 864,
865 (6th Gir. 1975); Hall v. Ledex, 669 F.2d 397, 399 (6th Cr.
1982) .

I n support of its notion for summary judgnent, Gllaway first
relies on the “same actor” theory because Tenple made both the
decision to hire Jackson and to ternminate her. Under this theory,
Gal | away argues that it is entitled to a presunption that Tenple
did not fire Jackson on account of her race and sex because “[a]n
i ndividual who is willing to hire a person of a certain class is

unlikely to fire them sinply because they are a nenber of that



cl ass”. Buhrnmaster v. Overnite Transportation Conpany, 61 F.3d
461, 464 (6th Cr. 1995). It is undisputed that Tenple al one nmade
both the decision to hire Jackson and the decision to termnate
Jackson. Therefore, the “sanme actor” theory applies and Tenple is
entitled to the unrebutted presunption that he did not fire Jackson
because of her race or sex. Jackson has failed to cone forward
wi th any evidence to rebut the presunption. |ndeed, Jackson has
not filed a formal response to Gallaway’'s notion for summary
j udgnment but nerely has responded to Gal | away’ s nunber ed st at enent
of undi sputed facts, adm tting nost of them

Gal | away al so argues that Jackson was term nated for a | egal,
nondi scrim natory reason. Jackson’s failure to foll owwork-rel ated
instructions led to both a verbal and a witten warning. Gallaway
mai ntai ns that Jackson’s continued failure to follow instructions
after the warnings necessitated her term nation.

Additionally, in support of its notion for summary judgnent,
Gallaway relies on the fact that the enpl oyees Jackson named as
conparators were not simlarly situated. Gal | away states that
Jackson was not termnated for disruptive behavior such as the
conparators exhibited, but for failure to follow instructions.
Gal | away points out that when Jackson was disruptive in the manner
t he conparators were disruptive, that Tenpl e took no acti on agai nst

her.



As its final ground, Gallaway argues that Jackson has offered
no evidence that she would not have been termnated but for her
race and sex. Gal | away poi nts out that Jackson admits that Tenple
never nmade any offensive racial remarks during plaintiff’s
enpl oynent, that she knew he treated all his forner receptionists
who were white females in the same manner as he treated her, and
t hat al t hough Jackson had on two occasi ons addressed concerns about
her enpl oynment, Jackson had never suggested that racial or sexual
di scrim nation were of concern to her.

As previously stated, Jackson failed to file a response to
Gallaway’s notion for summary judgnent but nerely responded to
Gl | away’ s statenent of undisputed facts. In her response to
Gal | away’ s undi sputed facts, she states that other enployees were
di sruptive in the workpl ace and were not given witten repri mnds;
that on one occasion a white fenmal e enpl oyee cursed Tenple in the
of fice and was not sent home or witten up for her behavior; and
that a bl ack nal e enpl oyee was on the phone for an extended period
in a heated argunent with his wife and was not sent home or witten
up for his behavior.

Anal yzing Jackson’s allegations in Ilight of all the
surroundi ng facts and circunstances, the court finds that Jackson
does not nmake a prima facie case for discrimnatory termnation

Jackson has failed to come forward with any evidence that refutes



Gal | away’ s ot her grounds for summary judgnment. Jackson has failed
to respond to Gllaway’s argunments that there was a |egal,
nondi scrim natory reason for term nation, that there is no evidence
t hat Jackson woul d have not been term nated but for race and sex,
and that there are no proper conparators in this case, and has
fail ed present any specific facts showing there is a genuine issue
for trial. Therefore, there is no genuine issue as to any materi al
facts, Jackson has not nmade a prima facie case for discrimnation
and Gallaway is entitled to judgnent as a matter of |aw
| V. CONCLUSI ON

For the foregoing reasons, defendant’s notion for sunmary
judgnment is granted and plaintiff’s clainms against defendant
Gal | away are dism ssed with prejudice.

I T 1S SO ORDERED t his 5th day of Cctober, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE
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